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Introduction

Myanmar is seeking to update its colonial era 1894 Land Acquisition Act to reflect the country’s
development needs in the 21st century. This follows other former British colonial countries, many
of which have recently updated or are updating land acquisition related legislation. The Government
of India promulgated a new Bill (2013), on land acquisition that included resettlement and rehabili-
tation of projected affected persons. Meanwhile Sri Lanka and Pakistan still apply the colonial Land
Acquisition Act, although both countries have undertaken various amendments in order to respond
to different challenges posed by the modern era.

This technical review has been prepared by land resettlement safeguards experts to inform decision
makers and other stakeholders in Myanmar regarding the Draft Land Acquisition Act 2017. This
review draws on the lessons from other post British colonial countries in the South and East Asia
Region, many of whom have had decades of experience since their first attempts to move away
from out-dated colonial era legislation including the 1894 Act which was a common colonial law
across former British colonies. This review has been conducted using the unofficial translation of
the Land Acquisition Act as translated by the Land Core Group, supplemented with updated transla-
tions from Articles 1 to 23 undertaken by the Myanmar Centre for Responsible Business. Due to the
unofficial nature of the translation, it should be noted that this review is by no means definitive, and
it is possible that confused wording in the draft law is due to incorrect translation. That said, it is
hoped that this review can provide some useful recommendations for the continuing development of
the law. The observations contained in this report are derived from the authors’ experiences in land
acquisition policy and law formation in the region and elsewhere.

This review is conducted in two parts, firstly a narrative document undertaken by Ruwani
Jayewardene that reviews the law along key themes and offers recommendations for strengthening
the law. The second section undertaken by Anandalal Nanayakkara is a matrix document that anal-
yses specific articles in the law, and makes comments or raises suggestions as to specific wording,
or issues to consider further as part of Myanmar’s efforts to modernise its legislative framework.
Together it is hoped that this document can present both an analysis of the law and provide some
input into the ongoing national discussions around the development of this law and the broader land
governance framework.

Structure and Substance

It is useful to layout the objectives of the law at the beginning of the document. Many countries do
this in the form of a pre-amble, and in this law it is included in the objectives. The purpose of such a
statement should be to inform all stakeholders as to the purpose and spirit of the document. While
the current objectives do refer to receiving “just and equitable compensation” and the “rehabilita-
tion of socio-economic livelihoods”, the spirit of the document currently casts forced acquisition of
lands and subsequent resettlement as ‘fait accompli’. There is considerable room for improving on
the current objectives to show a spirit of the law that is pro poor and does not view forced acquisi-
tion as a foregone conclusion. It was also felt that it would be useful for the current objectives to
also highlight the overarching reasons for why land acquisition may be necessary in the context of
infrastructure development etc. Additionally the objectives could refer to the need for transparency
throughout the process, and seek outcomes that “avoid and minimise land acquisition and involun-



tary resettlement by exploring project design alternatives” as well as to ensure that peoples liveli-
hoods are not just restored, but also “enhanced” particularly when resettled peoples are the poor and
vulnerable.

In this context, the following pre-amble from the introduction of the 2013 Land Acquisition Bill
passed in India offers an example of the type of wording that can be included in order to clearly in-
dicate a pro-poor spirit in such a law.

An Act to ensure, in consultation with institutions of local self-government... a
humane, participative, informed and transparent process for land acquisition for
industrialisation, development of essential infrastructure facilities and urbanisa-
tion with the least disturbance to the owners of the land and other affected fami-
lies whose land has been acquired or proposed to be acquired or are affected by
such acquisition and make adequate provisions for such affected persons and
their rehabilitation and resettlement and for ensuring that the cumulative outcome
of compulsory acquisition should be that affected persons become partners in de-
velopment leading to an improvement in their post acquisition social and econom-
ic status and for matters connected therewith or incidental thereto*

It is noted that the current Myanmar law entrenches a highly centralised control over the resettle-
ment process. Article 13 assigns the President (or a Union Minister assigned to act on his behalf) to
sign and issue notifications for the requirement of land, which such notification ‘final and conclu-
sive’. The authors would question the need for the president to sign off on every land acquisition
which is both time consuming and overly bureaucratic. The appropriate Minister under the ministry
should ideally be responsible for the implementation of the law. Highly centralised control such as
the centralised and regional resettlement committees for a large country like Myanmar is likewise
not recommended. When there are states with ethnic minority populations the strong presence of
central agencies will not foster local level decision making, nor free and open public consultations.
It is noted that the Ministry of Home Affairs, particularly the General Administration Department,
is involved in land acquisition, yet the functions or value addition of involving these powerful agen-
cies are not elaborated.

It is also observed that there are many committees, teams and Ministries written into the law with-
out indicating their roles and responsibilities. Creating hierarchies of approval should be avoided.
The more agencies involved in review and sign off, the more the whole process will likely be de-
layed. Similarly, the risk of involving multiple agencies in the acquisition process is that it may re-
sults in an absence of accountability and slow processing of paperwork. Likewise delays in provid-
ing land to contractors can result in heavy fines, increasing project costs.

Lastly, it was noted that the definitions section needs further thought and clarification. It is particu-
larly recommended that more consideration be given to the definitions section in order to give clari-
ty and provide consistency with other relevant legislation such as the 2015 EIA procedures.

1 The Right to Fair Compensation and Transparency in Land Acquisition, Resettlement and Reha-
bilitation Act, 2013, (Act no 30 of 2013), Government of India, new Delhi.



Recommendations

e The objectives should be improved to incorporate a pro-poor spirit of the document
through referencing transparency, avoiding and minimising land acquisition and forced
resettlement and “enhancing” resettled peoples livelihoods.

e |t is best for the law to be under a relevant ministry such as a land related ministry.

e Decentralise to local administrative authorities that represent the people or consider a in-
dependent central authority with the power and resources to implement acquisition. Care-
ful attention to checks and balances should be given if centralising land acquisition under
a separate authority.

e Rules and regulations that accompany the law should be clear and precise to ensure im-
plementing institutions and the public have a uniform understanding of the law. It may be
necessary to allow States and Regions to prepare rules and regulations based on the na-
tional law.

e As per the legal analysis matrix, some definitions should be reviewed and wording
checked for consistency throughout the document. It is recommended that the law move
towards the utilisation of international standards in this regard.

Customary Lands and Land Use Policy

Land alienation from communities that are solely land and forest dependent poses a high risk of im-
poverishment and should be avoided. Broadly speaking, the law should address communal and cus-
tomary rights to land and resources; recognising these are not only of economic importance but im-
portant for retaining community social and cultural cohesion and essential social support. It is nec-
essary to refer explicitly to these rights in the law and recognise ethnic land tenure systems.

In this regard the author’s note that the Myanmar National Land Use Policy (NLUP) 2016 explicitly
refers to the need to recognise and protect customary land rights, for example in Article 64;

64. Customary land use tenure systems shall be recognised in the National Land
Law in order to ensure awareness, compliance and application of traditional land
use practices of ethnic nationalities, formal recognition of customary land use
rights, protection of these rights and application of readily available impartial
dispute resolution mechanisms.?

Careful examination is required to ensure the Land Acquisition Law does not contradict or negate
key provisions of the NLUP that protect land use rights, rights of ethnic groups, customary lands,
communal and common property resource rights, water rights, the right to information etc. The In-
dian Land Acquisition Act (2013) offers some insight into potential safeguards that could be put
into the Myanmar law regarding customary tenure rights, in particular article 41 of the Indian Land
Acquisition Act (2013) refers exclusively to the ethnic “scheduled” tribes of India and gives them
special protection under the Land Acquisition Act, most notably stating in sub-article 41.(1) and (2)

2 National Land Use Policy of Myanmar, 2016. Art 64



which state that “As far as possible, no acquisition shall be made in Scheduled Areas” and that
where such acquisition takes place it shall only be done as a “demonstrable last resort.”

Recommendations

e There is virtually no reference to local systems of tenure and land management. The law
should take these important aspects into account.

o Explicitly refer to compliance with existing law and policy that provide safeguards to peo-
ple or otherwise incorporate those provisions within the law.

e Consider excluding alienation of land that is under customary use or used by ethnic mi-
nority groups.

e The Indian LAA (2013) may be a useful reference in terms of developing safeguards for
Indigenous, Tribal, or ethnic minority and forest dependent peoples. Additionally, provi-
sions related to protections around customary tenure, women and vulnerable groups
could also be drawn from international practice and soft law such as the UN Declaration
on the Rights of Indigenous Peoples and IFC Performance Standards, particularly PS5
and PS7 on Land Acquisition and Involuntary Resettlement and Indigenous People re-
spectively.

Land, immovable Assets and Valuation

Currently there is no direct reference to land compensation separate from compensation for other
assets. Myanmar is rich in resources, however the law does not touch on large scale extractive in-
dustry, the potential impacts and the protection of rights of the communities from whom, vast quan-
tities of land will be required.

Valuation is a critical aspect of compensation for all lost assets. Normally, valuation is undertaken
by expert valuers and based on actual costs of land sales through a registry. As described by the
World Bank (2017), this valuation process is currently not in place in Myanmar. Many of the rec-
ommendations of the draft World Bank report are sensible and if implemented would be helpful in
determining appropriate costs of compensation payments in the case of forced acquisition.*

Opportunities for corruption are high if mechanisms for transparency are not established. This ap-
plies both to assessments and payments. In India price guidelines are published on the internet to
facilitate transparency around land valuation. The public may obtain market prices by district, street
and type of residence with different categories listed by the Government valuer. Rather than ad-hoc
measures, it is advisable to have a Government approved policy for valuation including, methodol-
ogy and procedure.

Acquisition of land and immovable assets should include a range of losses and impacts whether
compensated in cash or kind or a combination of both. Land compensation in cash or replacement

3 UN Declaration on the Rights of Indigenous Peoples, 2007, and IFC performance standards at
http://www.ifc.org/wps/wem/connect/topics_ext content/ifc_external corporate_site/sustainability-at-ifc/policies-
standards/performance-standards/ps5 - links to Burmese pdf available through this page

4 See World Bank (2017), Towards a Sustainable Land Administration and Management System in Myanmar: Land
Sector Needs Assessment Thematic Policy Notes — Policy Note 5 Property Valuation and Taxation.


http://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_site/sustainability-at-ifc/policies-standards/performance-standards/ps5
http://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_site/sustainability-at-ifc/policies-standards/performance-standards/ps5

land based on use and type, trees, timber, economic trees, crops, other physical assets, residential,
businesses, wells, loss of business, loss of income during relocation, transport costs, re-establishing
livelihoods, graves, religious places, common property, water resources, etc. Depreciation of assets
should not be considered when assessing values under forced eviction. Valuation guidelines and
norms should accompany the law and be publicly disclosed.

Recommendations

e Review the impact of the law on communities and their communal land rights, in order to
avoid high risks to indigenous people and people living in resource rich areas.

e Consideration should be given to benefit sharing options with local communities in the
event of land acquired for private investment in large extractive projects.

e Full replacement cost® should be the benchmark. Replacement cost allows people to re-
place assets of equal quantity and quality within a given time frame and also covers all
administrative costs that relate to land acquisition and resettlement (LAR). This is the
principle applied by multi-lateral development banks (MDBs). In Sri Lanka for example,
since replacement cost is not referred to in the 1950 LAA, a separate gazette was issued to
cover additional costs related to resettlement. Further, for the first expressway project
constructed in Sri Lanka, a separate Land Acquisition and Resettlement Committee, was
established and given special powers to negotiate compensation over and above the price
assessed by the Government valuer.

¢ Rights to enter the land for investigation should be included with payment for damages.

e Lack of transparency in compensation procedures and methods is a major stumbling
block for project development and a serious risk to people when land is expropriated by
the state.

Eminent Domain and Project Development

The Webster Dictionary describes Eminent Domain “the right of a government to take private prop-
erty for public use by virtue of the superior dominion of the sovereign power over all lands within
its jurisdiction”. Most countries have eminent domain laws which allow the state to acquire private
property specifically for public use and in some cases for private investment as well as to support
Public Private Partnership projects (PPP). However, typically many countries maintain a clear pub-
lic purpose definitions when acquiring land under eminent domain. It was noted that the current def-
inition around public purpose is too loose and broad, in essence allows for a “catch all” where pro-
jects by private investors may be interpreted as “public benefit” when in fact, they serve no public

5 The rate of compensation for acquired housing, land and other assets will be calculated at full replacement costs. The
calculation of full replacement cost will be based on the following elements: (i) fair market value; (ii) transaction costs;
(iii) interest accrued, (iv) transitional and restoration costs; and (v) other applicable payments, if any. Where market
conditions are absent or in a formative stage, the borrower/client will consult with the displaced persons and host popu-
lations to obtain adequate information about recent land transactions, land value by types, land titles, land use, cropping
patterns and crop production, availability of land in the project area and region, and other related information. The bor-
rower/client will also collect baseline data on housing, house types, and construction materials. Qualified and experi-
enced experts will undertake the valuation of acquired assets. In applying this method of valuation, depreciation of
structures and assets should not be taken into account. (Safeguard Policy Statement, Asian Development Bank, 2009).



purpose. The Indian Land Acquisition bill (Section 2 (1-2)) which is included in Annex 1 of this
report contains a detailed list of projects that constitute ‘public purpose’ and could be a useful refer-
ence in developing a list of public purpose projects for the utilisation of eminent domain.

Accuracy of identifying lost assets and proper documentation including, the principal requirement
to avoid or minimise land acquisition is influenced by project design. However, the draft law is cur-
rently not linked to the technical design and approval processes related to the project cycle. Refer-
ence should therefore be made to sequencing of tasks, and disclosure of information to the public
based on technical design both at the feasibility stage and final design stage. There is no provision
for people to raise “objections” to a project. Only once all the necessary information and results of
consultations and responses are considered should the relevant information be submitted for ap-
proval. Project finance disclosure should provide costs related to land acquisition and resettlement
including, source of financing whether it is the responsibility of the agency or the finance ministry.
Civil works and possession of land should follow after all such tasks are completed. Early infor-
mation gathering on land acquisition and resettlement offers greater safeguards rather than down-
stream when civil works take precedence and people face undue hardship when there is a rush to
complete unfinished LAR. By way of example, in order to comply with IFC’s policies on environ-
mental assessment of projects and disclosure of information, all sponsors of projects resulting in
involuntary resettlement are required to prepare and publicly disclose a Resettlement Action Plan
(RAP). The RAP must be prepared through a process of public consultation with all interested and
affected parties. A potential process for resettlement is provided in Annex 2 of this document.

Recommendations

e The definition of public purpose should be reconsidered, ideally listing the range of public
purpose projects eligible for land acquisition and involve parliament in the approval of
large projects say over $20 million or any other relevant threshold.

e Include a requirement to avoid or minimise land acquisition and resettlement by conduct-
ing options assessments and technical design.

e The law should recognise the link between the technical design of a project and infor-
mation gathering on social impacts, inventory of losses, valuation and payment.

Information Sharing, Consultation and Public Disclosure

In keeping with the above, information sharing and public disclosure need to be incorporated into
the law. Accurate and timely information sharing is integral to meaningful consultation. Additional-
ly there is no mention of the important role that CSO participation can play in supporting the con-
sultation process including helping communities to understand and comment on resettlement action
plans. Information sharing and disclosure is a process and should be reflected as such.

Recommendations

e Public disclosure of project design and costs is essential when public funds and private
land is being acquired by the state.

e Specific mention should be made to recognise and protect CSO participation in the pro-
cess, including verifying information gathered on the inventory of losses, directly involved
in consultations and public disclosure by reviewing documents, and also explaining to af-

10



fected people who may not be literate, the details of the proposed law and relevant reset-
tlement programs.

e Disclosure requirements at different stages of the project cycle and land acquisition and
resettlement process are required. Information with relevant maps and names of persons
to contact should be disclosed at different periods during project preparation and imple-
mentation.

e A time-frame for disclosure should be written into the law.

e To ensure the law is widely disclosed and understood, include a legal literacy requirement
for the public and identify the agency responsible for public information for matters relat-
ed to the law.

Resettlement and Rehabilitation

There is very little substance in the law on resettlement and rehabilitation. For example, how are
livelihoods be supported without a comprehensive social impact assessment? What are the bench-
marks for re-establishing livelihoods? Informal dwellers are not considered in the definition of
“persons with an interest in the land”, in the urban context particularly, support to informal dwellers
is vital as impacts are severe, for which protection should be provided through the law. Similarly,
severance impacts (resulting from linear projects), easement rights (the right to pass through land)
are also not considered.

Reference to a Social Impact Assessment (SIA) for assessing land acquisition and resettlement is
essential. The law does not refer to an SIA explicitly for assessing the scale and severity of impacts
on affected people. Depending on livelihoods, social and economic status people are affected dif-
ferently by LAR. For example, farmers, farm workers, tenants and shopkeepers, vulnerable house-
holds all will be affected by LAR but the impact on each group varies. The SIA is an essential tool
for identifying the different groups and assessing the impact on each and the necessary compensato-
ry and support measures required. It is noted that the current EIA procedures provide for the provi-
sion of an SIA as part of the EIA process. However, an SIA conducted under the EIA should not be
confused with the SIA for LAR. Amalgamating SIA for the EIA and LAR risks reducing quali-
ty of both and failing to achieve the objective for understanding impacts in two very different
contexts.

The IFC Handbook for Preparing a Resettlement Action Plan has clear guidelines on what to in-
clude and how to identify the project impacts and affected populations and could be used as a help-
ful reference to consider appropriate ways in which resettlement and rehabilitation could be consid-
ered in the law.

The first task in planning resettlement is to identify a project’s adverse impacts
and the populations that will be affected. As noted above, this usually requires
participation of qualified experts who have appropriate training and experience.
Resettlement planning involves more than simple cadastral surveys or inventories
of affected assets. The ultimate goal of a RAP is to enable those displaced by a
project to improve their standard of living—a goal that requires an examination of
social, environmental, and economic conditions beyond simple physical invento-
ries. [...]

11



The RAP must identify all people affected by the project and all adverse impacts
on their livelihoods associated with the project’s land acquisition. Typical effects
include breakup of communities and social support networks; loss of dwellings,
farm buildings, and other structures (wells, boreholes, irrigation works, and fenc-
ing), agricultural land, trees, and standing crops; impeded or lost access to com-
munity resources such as water sources, pasture, forest and woodland, medicinal
plants, game animals, or fisheries; loss of business; loss of access to public infra-
structure or services; and reduced income resulting from these losses. [...]

Host communities may be affected adversely by new settlement and should there-
fore be identified as a category of persons affected by the project.®

Recommendations

e Resettlement and rehabilitation should be guided by the preparation of a resettlement
plan with a time bound implementation program, defined budget etc. which is publicly
disclosed and developed with the support of the affected communities and CSOs. Local
community networks and leaders should be involved in the process to ensure social and
cultural relevance of the proposed programs. The resettlement plan serves as a tool for
implementers and establishes basic uniform standards, for example an entitlement matrix
which details entitlements to affected people based on the type, scale and severity and im-
pact of the losses.

e The law should call for avoiding acquisition that results in loss of livelihoods and risks
impoverishment of vulnerable people. Landlessness and the loss of common property re-
sources resulting from acquisition should be avoided if possible.

e The law should reference SIA for LAR and explicitly identify that it is not the same as
SIA required under EIA procedures.

e Resettlement plans for large projects should be reviewed and revised by independent tech-
nical committees.

Institutional and Implementation Arrangements

Institutional and implementation arrangements should be better elaborated to avoid delays and to
support local agencies that may be already cash strapped and lacking in resources and capacity. In
particular the law assumes adequate and up to date systems related to record keeping, survey meth-
ods, procedures and methodology; however in Myanmar such systems are not necessarily in place.
As mentioned previously there is also no mention of how communally owned lands, pastures, for-
ests and water rights customary or otherwise are to be addressed.

Except for compensation payment, the law has no milestones or time frame for completing different
tasks in land acquisition, internal approvals and the project cycle. In Pakistan, due to the absence of
time bound procedures, the delay between assessing compensation and paying out the compensation
may take years thereby severely limiting peoples ability to replace lost assets. The practical aspects

of operationalising the law requires more careful thought. In Sri Lanka, it takes an average of five

6 International Finance Corporation (2002). Handbook for Preparing a Resettlement Action Plan. p.12
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years (including 55 procedural steps), multiple agency involvement to complete land acquisition
and this does not include payment to the affected persons.

While the local implementing agency is expected to indicate costs of administering LAR, it is im-
portant to ensure funds are available not only for administering LAR but also for payment of com-
pensation and financing resettlement.

Recommendations

e To avoid delays, responsible bodies such as the implementation teams should be defined
with the relevant agency representatives, skills and membership identified.

e Itis best to ensure compensation and other cash entitlements are deposited with the agen-
cy responsible for payment or with designated banks to make electronic payments which
will minimise unnecessary bureaucracy and minimise potential for corruption. The need
for timely deposit of funds with the responsible bank/payment agency should be reflected
in the law. If an agency does not deposit the funds, it should not be allowed to proceed
with the acquisition.

e Avoid creating excessive bureaucratic steps and streamline procedures when writing rules
and regulations.

Private Sector Investments

Joint VVenture projects are not defined in the law. If such investments are open to eminent domain,
the roles and responsibilities of the different parties should be clearly stated. Similarly, article 7(c)
does not allow for the private sector entity to apply for access to eminent domain if the project is a
Joint Venture between the state and the private investor? It is not clear what public benefit is envis-
aged in this case?

Public investment for ‘public purpose’, should be distinguished from, private investment and public
private partnership projects. The law is too vague on private investment and Joint Ventures and has
no discussion on benefit sharing in such cases. Such vagueness is highly risky to the public whose
lands are subject to acquisition.

Recommendations

e Review carefully the provisions for Joint Ventures and private investors’ access to land
acquisition.

e Consider application only for public private partnership projects with full disclosure and
information sharing on the PPP project.

e Consider benefit sharing options in the event of private investment projects. Review Sec-
tion 2,(1-2), of the India Land Acquisition Bill (See Annex 1) which has several limiting
conditions for the use of eminent domain in joint investment projects.

e Large scale sensitive projects, particularly, those engaging extractive industries should be
reviewed by independent technical committees which include CSOs and are subject to
parliamentary approval.

13



Grievance Management

The law should include a section on grievance handling. The Asian Development Bank Safeguard
Policy Statement (2009) use the term grievance and grievance redress mechanism to indicate a
mechanism to receive and facilitate resolution of affected persons’ concerns. Experience indicates
grievance is poorly managed if the institutional arrangements are not well defined and supported.
Independent review or appeal boards at regional level should be established.

While the courts play an important role in grievance mechanisms, all efforts to resolve grievance at
the local and regional level should be considered. CSOs have an important role to play here as well
and such a role should be acknowledged in the law. Finally it is noted that under the current draft
the President is given the authority under article 32, to override the decision of a court not to confis-
cate land. If courts are to function as independent adjudicator, this should be reconsidered.

Recommendations

e Establish clear grievance mechanisms in the law that are inclusive and transparent.

e Consider establishing independence grievance boards with high level officials and legal
representatives.

e Review the power of the President to overrule the decision of a court not to confiscate
land.

Monitoring and Evaluation

Monitoring and evaluation in real time is critical to track progress and take corrective action. Evalu-
ating the final output is necessary to assess if objectives are met and evaluate outcomes. While spe-
cifically focusing on the project’s land acquisition and resettlement, monitoring and evaluation data
and analysis provide important lessons for improving law and policy over time. It is noted however,
that there is currently no reference to independent monitoring and evaluation, disclosure and report-
ing arrangements under the land acquisition process.

Recommendations

e Include the requirement to prepare six monthly independent monitoring and evaluation
reports. Consider submitting annual reports for parliamentary review specifically for
large scale, high risk projects.

e All monitoring reports should be publicly disclosed.

Emergency Acquisition

Avrticles 49-52 specifically deal with Emergency land acquisition. This is a colonial relic that is of-
ten abused in other countries in South Asia. In fact many countries in ASEAN do not have provi-
sions for emergency acquisition. As such the reviewer questions whether it is necessary for the new
Myanmar law to contain out dated provisions such as this. Sri Lanka has abused the emergency
clause to the extent that people are left without compensation, and the safeguards provided in the
law such as the right to objection are circumvented. In Sri Lanka, typically the emergency clause of
the land acquisition act is used to avoid delays and conflicts with the need to provide opportunities
for the affected persons to raise objections, thus perverting the law and severely risking livelihoods
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of the affected persons and communities losing land to the project. In Sri Lanka, inappropriate use
of the emergency clause has resulted in stay orders issued by the courts delaying projects and in-
creasing costs to land owners. Care needs to be taken that the use of emergency acquisition is not
applied to expedite acquisition and avoid implementing the law in its entirety.

Powers vested with the Union Government and Pyidaungsu Hluttaw for emergency acquisition
(49e), could be subject to abuse. There should be more transparency in decision making. Every ef-
fort must be made to “limit” the use of this clause and abuse of power. The specific conditions /
triggers for emergency acquisition are not currently clear and should be improved. While there is a
provision in section (52, 9 b), for providing compensation even under emergency circumstances, no
specifics are given.

Recommendations

e Provisions for Emergency Acquisition should be deleted from the law.

e Ifitis determined that the provision for emergency acquisition is essential, ensure the law
is written considering its implementation, the availability of systems and records and the
time taken to implement the requirements.

e If compensation is to be provided even in the case of emergency acquisition then, the law
should specify the assets for which compensation is to be paid. For example, loss of liveli-
hoods until land compensation is paid, housing and other immovable assets if relocation
is required including, the provision of relocation sites.

Temporary Land Acquisition

In the case of private sector investments where temporary land acquisition is undertaken by the pri-

vate sector, any such temporary acquisition should be supervised by the local authority who should

ensure that the private sector leases land at local market prices with formal documentation drawn up
and recorded with the relevant local government agency.

Typically, sites for contractor camps etc. are negotiated with land owners, however, to avoid the
risk of asymmetries of power, absence of transparent information about market prices, the rules and
regulations accompanying the law should provide relevant guidance or establish mechanisms for
land losers to obtain expert support during negotiations.

Chapter 10 (61), there should be a defined time frame within which the land should be utilised. It is
common for land to be acquired, not used at all or not used for decades resulting in economic loss to
all stakeholders.

Recommendations

e For temporary land acquisition, the lease agreements should be reviewed annually to en-
sure lease prices are current. Leased lands should be returned to original land owners, re-
stored to their original condition or land owners compensated for land that is not restored.
Lease terms should specify clearly the conditions for returning the land.

e Wording should be inserted into the document regarding the need for leases paid at mar-
ket prices for land acquired temporarily and documentation recorded with relevant local
government.
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e Temporary, should be defined so that land cannot be held for an extended period of time.

Penalties

The overall implication of chapter 11, contradicts the spirit of consultation, participation and right
to object to land acquisition.

Recommendations

e There should be a penalty for agencies abusing the emergency clause.

e Paragraph 62 and 63, the amount of the fine should not be stipulated, the value will re-
duce over the years. Instead, “not less than...” may be more useful and will allow for
changes over time, or rather these payments should be addressed in the implementing
rules.
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Legal Analysis Matrix

Land Acquisition Law 2017 Draft

Legal Analysis and Recommendation

Chapter (1)
Name, Enforcement and Definition

(a) This law shall be called the Land Acquisition Law (2017).

The Act uses the terms acquisition, confiscation (confiscated) and seize
(seized) without indicating clearly their distinction. They presumably apply to
the same circumstances. Recommend that each of these terms be defined.
If they refer to the same instance then use consistent terminology through-
out.

The situation of non-title holders is unclear in the Law. This could include persons living on the land who do not enjoy title or any other right recognised
by law as well as those who have title but may not have documents to establish same. It is unclear whether such person would be entitled to some form

of assistance or resettlement/rehabilitation measures.

The following terms expressed in this law shall have the meanings given
hereunder:

(b) Person with an Interest in the Land includes the following persons:
(1) land owners and persons who have the right to claim compensation
for land acquired under this Law;

(2) persons who work on the acquired land as a tenant farmer, under a
mutual benefit agreement or through a lease.

(c) Affected Household includes the following persons:

(1) A household whose land or other immovable property are acquired;
(2) one or more members of a Household who, although they do not own
the land, worked continually as farmworkers or pieceworkers on the af-
fected area prior to the acquisition of the land, and whose livelihood has
been affected due to the acquisition of the land;

(3) persons whose livelihood has been affected due to land acquisition ;
(4) a household who although they do not have legal ownership were
genuinely residing and working on the acquired land for a certain period
before it was acquired, and has invested in and depended on the ac-
quired land for their livelihood

These definitions are very important and need further careful consideration
and amendment. Overall the current definitions are found to be somewhat
complicated, and there is some overlap between the two terms, persons with
an interest in the land and affected households. It is suggested that the
law consider international standards and be harmonised with other relevant
laws such as the EIA procedures to avoid confusion in implementation.

(d) Land-owner means the following persons:

(2) person who has been issued owner grant or lease grant in respect of
that

land according to any existing law;

Section 2 (d) (2) defines Land-owner as including a person who is issued
‘lease grant’ in respect of that land according to any existing law. Presumably
a holder of a ‘lease’ or ‘lease grant’ is a ‘lessee’ and not an ‘owner’. It is un-
clear whether the recognition of a person issued with a ‘lease grant’ as a
‘Land-owner” is consistent with the relevant law in the context of Myanmar.
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(d) Land-owner means the following persons:
(4) a person who is recognised as the owner according to local tradi-
tions, though there are no legal documents.

Although this article seems to attempt to recognise customary tenure, it is not
clear what is meant here by owner and whether only permanent farmland and
housing is considered here or whether this also incorporates broader uses of
land that may be owned by the community at large through communal tenure
arrangements where no specific individual is recognised as an owner.

(e) Compensation means any land or money or right or other material
substituted or exchanged for acquisition of any land to the Person with
an Interest.

(f) Damages means the money, rights or other goods provided to an Af-
fected Household to compensate for the negative impacts they have suf-
fered due to land acquisition.

The distinction between ‘compensation’ and ‘damages and relocation ex-
penses’ needs to be clarified. Compensation is defined in the context of ‘per-
sons interested’ while damages are defined in the context of ‘affected house-
holds’

(h) Resettlement means arrangements to provide residential buildings
and infrastructure to persons relocated from acquired land which provide
at least an appropriate minimum standard of living

This clause defines the term ‘resettlement’ and then seeks to define a stand-
ard. It is recommended to define ‘Resettlement’ here, but to establish the
standard of implementation separately in the body of the law.

“Displacement” could mean physical displacement (relocation or loss of shel-
ter) and economic displacement (loss of assets or access to assets that leads
to loss of income sources or other means of livelihood) as a result of project-
related land acquisition and/or restrictions on land use.”

(i) Restoration of socio-economic circumstances means arrange-
ments to provide those whose welfare has been negatively affected by
land acquisition with a minimum standard of living, job opportunities,
activities to support livelihood, transitional expenses and social support

As above, the clause defines the term rehabilitation of “socio-economic life”
and then seeks to establish standards thereto. Recommend to define the term
in the definition section and then establish the standard of the implementation
separately.

() Resettlement and Livelihood Restoration Central Committee
means a body formed and assigned duty by the President of the Union,
by natification, to supervise the processes of resettlement, socio-
economic life rehabilitation of the persons transferred from the confis-
cated land and persons affected for land acquisition.

(m) State or Region Resettlement and Livelihood Restoration
Committee means a body formed by a Notification of the Resettlement
and Livelihood Restoration Central Committee and assigned the respon-
sibility to carry out programmes for the Resettlement and Restoration of
Livelihood of those affected by land acquisition.

The draft Law refers to the Resettlement and Socio-economic Rehabilitation
Central Committee and the State or Region Resettlement and Socio-
economic Rehabilitation Committee. However, other than in the definition sec-
tion, the constitution of these committees, their roles and responsibilities, their
interventions, their reporting requirements etc., do not feature elsewhere in
the Law.

(u) Public Purpose means purposes relating to the security of the State,
national economic development, and public social, education, health and
economic development.

The current definition around public purpose is too loose and broad in es-
sence allowing for a “catch all” where projects by private investors may be
interpreted as “public benefit” when in fact, they serve no public purpose.
Therefore, the definition of public purpose should be tightened, ideally listing
the range of public purpose projects eligible for land acquisition and involve
parliament in the approval of large projects say over $20 million or any other
relevant threshold. See Annex 1.
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Chapter (2)
Objectives

The objectives of this Law are as follows:

(a) To provide a legal basis for the acquisition of land, prevention of illegal
land acquisition and safeguarding the welfare of those who have had their
land acquired;

(b) To ensure that Affected Households and local communities who will be
affected by the acquisition of land are transparently provided with infor-
mation to enable them to freely negotiate and make decisions ;

(c) To ensure that Affected Households receive appropriate and equitable
Compensation and Damages

(d) to provide for Resettlement as a consequence of losses and damages
which have resulted from loss of housing and relocation due to the acqui-
sition of land

(e) to ensure the Restoration of Livelihoods of Affected Households

(f) to prevent adverse environment and public socio-economic impacts
caused by acquisition and use of land.

The objectives of the Law could include the following :

* Avoiding resettlement.

* When avoidance is not possible, minimising displacement by exploring al-
ternative project designs.

* Anticipating and avoiding, or where avoidance is not possible, minimizing
adverse social and economic impacts from land acquisition or restrictions on
land use by (i) providing compensation for loss of assets at replacement
cost and (i) ensuring that resettlement activities are implemented with ap-
propriate disclosure of information, consultation, and the informed participa-
tion of those affected.

* Improving, or restoring, the livelihoods and standards of living of displaced
persons.

* Improving living conditions among displaced persons through the provision
of adequate housing with security of tenure at resettlement sites.

Chapter (3)
Matters Relating to the Land Acquisition Law

The proposal for land acquisition for public purpose shall attach the follow-
ing necessary documents:

(f) an assessment of the socio-economic impacts of the land acquisition
on Persons with an Interest, and Affected Households;

The proposal for land acquisition for public purpose shall attach the follow-
ing necessary documents:

(g) programme necessary for the Resettlement and Livelihood Restora-
tion of Persons with an Interest in the Land;

There should be a requirement to submit a draft entittement matrix at this
stage (defined in section 2), the purpose of which would be to indicate the
type of loss [land, house, livelihood, business etc.] and also the person or
unit that would be entitled as per the applicable law.

Section 8 (f) requires the submission of a feasibility study on the impacts to
socio-economic life relating to persons with an interest in the land and af-
fected households whereas section 8 (g) only seems to refer to the reset-
tlement and rehabilitation measures in respect of the persons with an inter-
est in the land and not the damages in respect of the affected households.
Both aspects should be clearly identified in relevant places throughout the
Law.

The proposal for land acquisition for public purpose shall attach the follow-
ing necessary documents:
() administrative approval.

It is unclear what is meant by “administrative approval”. Further clarity is
needed.
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Chapter (5)
Notification for Requirement of Land and Preliminary Inspection

14. | (c) The Land Acquisition Implementation Body established under section Section 14 (c) refers to the formation of the Land Acquisition Implementa-
12 shall be comprised of relevant departments, organizations, professional |tion Board and section 15 refers to the Land Acquisition Implementation
experts and other suitable persons, and duties allocated accordingly. Team etc. it may be necessary to specify the disciplines that should be re-
(d) The tasking of the Land Acquisition Implementation Body shall be con- | flected within each of these entities including those with expertise in land
ducted transparently and with the involvement of Affected Households in and asset valuation, sociology, law etc.
decisions. Instead of appointing such bodies as and when required, having at least a

semi-permanent structure may go a long way towards developing institu-
tional capacity in relation to land acquisition and a uniform approach.

In several places, the Draft emphasises the need to act in a transparent
manner (eg 14 (d)) it requires the Land Acquisition Implementation Board,
to carry out all processes transparently and with participation of the ag-
grieved families in the decision-making process. These are significant re-
guirements as recognised in the Law. However, having in place the actual
measures by which such transparency (and perhaps accountability) could
be achieved would facilitate ensuring transparency and also enable the
allocation of funds required in order to obtain same. These could include
providing timely access to information, decisions relating to compensation
etc., being made publicly so that everyone is aware of the process of valu-
ation and the actual amounts that were determined for assets etc.

15. | Before the commencement of the work, the Land Acquisition Implementa- | Section 15 only refers to the ‘cost of any payments for damages’. The
tion Body shall make an advance claim for estimated costs of administra- Land Acquisition Implantation Body needs to ensure that resources to pay
tion and the necessary survey work, and shall make an advance calcula- | both ‘compensation’ and ‘damages’ is available for payment based on ad-
tion of the cost of any payments for Damages and seek this from the Pro- | vance calculations before commencing work.
ject Proponent. The work of the Body shall only commence after it re- Further, some financial provision would have to be made by the Govern-
ceives the above-mentioned expenses. ment to the Land Acquisition Implementation Team in order to carry out the

advance calculation which is to be verified later through field survey etc.
Such financial provision could be recovered from the beneficiary of the ac-
quisition.

16. | (a) The Notification of Intention to Acquire Land shall be published in the The calling for public comments should be preceded by a process where

Myanmar Gazette, daily newspapers, local newsletters ( if any), and addi-
tionally shall be made public by affixing it on the notice board of the State
or Region Government or Nay Pyi Taw Council Office. Moreover, the cop-
ies of Natification shall be placed on public noticeboards in the following
places where the land is situated, for information of the general public, and
if necessary, the Notification shall also be published in the local language:
(i) District Administrator's Office, Township Administrator's Office, Ward or

Village-tract Administrator's Office of the area where the land is situated;

information is made available to the affected persons such as a draft Re-
settlement Action Plan (RAP). Information in the draft RAP should include
information related to rehabilitation and resettlement measures including
eligibility criteria, land and housing replacement plans, compensation, live-
lihood restoration and vulnerable peoples plans. Only after such infor-
mation has been disseminated will public consultation be meaningful.

It is recommended that much more emphasis be placed in the law on
meaningful engagement and provision for ‘negotiation’ with PAP e.g., on
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(i) Township Court, Township Development Committee's Office, markets
owned by the Development Committee, Township Information and Public
Relations Department Office of the area where the land is situated,;

(i) Notice boards erected in convenient places near the land intended for
acquisition for the purposes of informing the general public.

compensation, other assistance measures, housing etc. to enable flexibility
and allow for particular circumstances of project affected peoples. There is
currently no mention of the need for consultation at every step of the plan-
ning and implementation process, including special measures to engage
vulnerable people.

(b) The information shall also be publicised through television and broad-
cast media.

It is recommended that there also be a requirement to publish on the inter-
net in a searchable format. Although Gazette is available online, that’s in-
sufficient and impossible to search.

17. | As soon as the Notification of Intention to Acquire Land is issued, the Land | Section 17 indicates that the Land Acquisition Implementation Team may,
Acquisition Implementation Body will form survey sub-teams as necessary, |soon after the public notification for land requirement is issued, form the
comprising its members and other suitable persons from departments and |assessment branch body for matters inclusive of field inspection of the
other external experts, with the advance approval of the State or Region land intended to be confiscated and for the collection of public comments
Government or Nay Pyi Taw Council to address the following: on the proposal and counter-checking submissions of the project propo-
(a) survey of the land to be acquired and collection of public comments on | nent relating to the damages of socio-economic life of the affected house-
the proposal for land acquisition; holds at the place of land intended to be confiscated, potential environ-

(b) cross-checking the information provided by the Proponent concerning mental impacts, with the field realities etc. Thus, it would appear that even

the adverse impacts on livelihoods of the Affected Households at the place |though there is a scrutinising of such information at an earlier stage i.e. by

of land to be acquired, as well as potential environmental impacts; the State or Region Government or Secretary of Nay Pyi Taw Council as

(c) negotiation and obtaining agreement on the amounts for Resettlement | provided for in section 10 of the Draft, the actual counter checking taking

and Restoration of Livelihoods to be paid by the Proponent, based on the |into account the field realities take place only in terms of section 17.

expert opinion and the requests of the Affected Households. It is noted however, that by the time the collection of public comments and
field checking occurs in terms of the section 17, the proposal has already
gone through a lengthy approval process culminating in section 13 of the
draft whereby the Union Government is satisfied and agrees with the as-
sessment report of the State or Region Government or Nay Pyi Taw Coun-
cil on the proposal for land acquisition and the public notification is issued
and signed by the President of the Union or any Union Minister assigned
duty by the President of the Union. The decision of the President of the
Union relating to refusal or allowance to continue on the proposal for land
acquisition, is final and conclusive as per section 13. Therefore, the effect
of the collection of public comment etc., set out in section 17 is unclear. In
this regard it also appears that in terms of section 32, the Union Govern-
ment acceptance of a decision of Court not to confiscate the land [as per
section 31] can be overruled.

19. | Each field survey shall carry out the following steps : Section 19 (b) makes reference to ‘Affected Persons’ rather than ‘Affected
(b) field survey and census of the baseline data of Affected Persons and Households’ as per Section 2(b)&(c). Similarly Section 21 (¢) mandates
impacts; seeking a decision of Court in the event that the ‘Affected Person’ is dissat-

21. | The relevant sub-team undertaking the field survey of the land intended for |isfied with the compensation. Terminology should be carefully reviewed to

acquisition, and collection of public comments on the purpose and situation

of the land acquisition, has the obligation to:

avoid any possible confusion or conflict.
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(c) record the impacts on Persons with an Interest in the land; calculate
compensation; pay compensation after receiving approval of the
State/Region Government; and where the Affected Person is dissatisfied
with the compensation, seek a Court ruling;

22.

The relevant sub-team assessing whether or not the proposals for Reset-
tlement by the Proponent accurately reflect the real situation of the Affected
Households, shall:

(a) have the following duties:

(i) whether or not the Relocation site is suitable;

(i) the situation concerning reconstruction of religious buildings, and public
buildings such as schools, clinics, markets, and offices etc;

(i) Plans for basic infrastructure such as roads, electricity, drinking water
and sanitation, cemeteries etc;

(iv) whether or not the buildings to be reconstructed are at least as good as
the suitable living standard,;

(v) plans for implementation of resettlement

(b) by the following methods:

(i) on-the-ground inspection of the issues contained in sub-section (a)

(ii) ensuring that assessment involves representatives from the Proponent
organization/department, as well as Project Affected Persons, depart-
mental experts, and other necessary persons and organizations;

(c) in inspecting so, the field inspection body may exercise the powers such
as calling for and copying of necessary documents, counter-checking,
summoning and examination of the persons considered relevant etc..

In the event of persons being moved to another location, measures may be
required to integrate them with the existing or host communities at the re-
location site. As such certain project benefits could also be extended to
the host population.

In the event that persons are being relocated, and/or land is being ex-
changed as indicated in the definition of ‘compensation’, it is unclear
whether they will receive secure title/tenure at the new location. It is
strongly recommended that it is made clear in the law that resettled peo-
ples must have secure title/tenure in their relocation sites.

The principles for compensation etc., should be clearly spelt out. They
should include that in the event of exchange of land in lieu of compensa-
tion, the owners shall be provided secure title to the land given in ex-
change.

22.a(i) directs the body to determine the suitability of resettlement loca-
tions. It is recommended that various options for resettlement are consid-
ered so that Persons being resettled are not just told where they will go,
but are able to consider various alternatives and choose the most appro-
priate for their situation.

28.

The Region or State Government shall, according to the assessment, sub-
mission of recommendation, of Land Acquisition Implementation Team,
issue its decision and recommendation to enable to know by the relevant
affected households, before submitting it to the Union Government. It shall
also mention that if a person dissatisfies with the decision of the Region or
State Government or Nay Pyi Taw Council, he may file to a court within 30
days from the date of such issue.

It is unclear why this doesn’t also apply to the persons with an interest in
the land.

Considering the importance of the time limit for the possibility to go to
court, it may be prudent to indicate the manner in which such decision is to
be issued so that the date from which time starts to run is clear. Therefore
the law could publish such decision in a formal manner accessible to the
affected persons. Considering the importance of this provision sufficient
time should be given to the person to have recourse to court and an exten-
sion of the time to 60 to 90 days could be considered.

32.

The proposer for land acquisition may have the right to submit petition to
the President of the Union to pass an order for revising the decisions con-
tained in section 31.The President of the Union may pass an order which

he considers appropriate on such petition.

It appears that in terms of section 32, the Union Government acceptance
of a decision of Court not to confiscate the land (as per section 31) can be
overruled. . It is unclear whether this was the intention of the law.
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Chapter (6)
Declaration for Land Acquisition and Taking in Possession of Land

37. | The following shall be included in the field inspection work plan: The Law should clearly establish the guidelines for valuation for the purpose
(b) In measurement of the land during the work of field trip with the per- | of compensation according to full replacement costs.
sons interested, or their legal agent, the following points shall be exam- | In full replacement cost the basis is the cost of replacing the lost assets and
ined and recorded about the land. income. In the event of land, it could mean the cost of buying replacement

land near to the acquired land that is equally productive. It could include tran-
sitional costs such as the cost of registration and payment of stamp duties
and taxes. In the event of structures, the current market value of buildings
without taking into account depreciation. For crops replacement cost, it is
based on economic production etc. The Asian Development Bank Safeguard
Policy Statement mandates full replacement value.
(2) Location of land, area, land classification, class level and the market |It is important to consider the concept of adequate/appropriate classification
price of the day of notification in need of land under section (14); of land and other productive and fixed assets. For example, if land is classi-
fied incorrectly based on old/outdated laws and surveys, then valuation of
lands in current times will be incorrect (e.g., paddy land vs upland vs pasture
land etc). If certain assets are not classified as economic assets then they
may not be compensated at all (e.g., trees).
(3) Life span of buildings on the land, model of construction and market |Section 37 of the Law indicates an examination and recording of ‘life span of
price; buildings on the land’. Although not explicit this may be interpreted as a re-
quirement for taking into account depreciation in relation to a building. It is not
recommended to include depreciation in asset / building valuations as it is in-
consistent with the concept of “full replacement costs”. Therefore, clear guid-
ance on valuation as well as the valuation principles or approach should be
provided following an accepted methodology.
Chapter (7)
Resettlement and Rehabilitation of Socio-Economic Life
This chapter forms main section focused on livelihood restoration and improvement of standards of living, and as such a general recommendation is to
give further more concise consideration to setting minimum standards and other safeguards on the resettlement process in this chapter.

45. | For the people required resettlement and rehabilitation of socio- This section 45 appears to suggest that land could be handed over even
economic life, even when the proposed land was handed over to the where no arrangements have been made for resettlement and rehabilitation.
proposed person if he was not ready to do anything for the affected per- | This does not appear consistent with the rest of the provisions of the Law.
sons at such a time the proposed person shall arrange for the affected The Law should ensure that displacement is subject to having transitional ar-
persons with his own expenses for temporary staying as agreed and de- |rangements in place and/or compensation being paid.
cided between the affected persons and the proposed person.

48. | The Union Level and all levels of Region or State Working Committees | These provisions on vulnerable persons should be more explicit in the Law so

shall supervise the condition that can affect women, children, ethnic
group, traditionally owned people and vulnerable people.

that they are duly safeguarded in the resettlement and rehabilitation process.
Such vulnerable sectors may also include those below the poverty line, the
landless, the elderly, disabled and persons without legal title to land.
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Chapter (8)
Urgent Land Acquisition

49.

In the following situation for requirement of land acquisition, the land Ac-
guisition Implementation Team can take possession of land acquisition
urgently beyond 15 days for public purpose in spite of not paying compen-
sation and aggrieved money after land acquisition order issued by the
Government.

(a) Requirement of settlement for the matters of the State defense and
security under emergency condition.

(b) Requirement of a certain land due to sudden changes of the ways of
trade, transport and unpredictable circumstances.

(c) Requirement of a certain land for public trading affairs and emergency
communication.

(d) Requirement of a certain land for the public to move and resettlement
due to the condition of land slide, flood, storm and other natural disaster.
(e) Requirement of a certain land for urgent settlement under the decision
of the Pyidaungsu Hluttaw and the Union Government.

50.

With reference to the land for urgent land acquisition, the following lands
shall be inspected and confiscated as for priority.

(a) The previously planned lands for emergency matters by the govern-
ment;

(b) The least affected lands for public interest;

(c) Land not used for anything in spite of having right to use;

51.

With reference to the land to be confiscated, entering the land and acqui-
sition shall not be done without information of the relevant person 48
hours ahead.

52.

(a) In spite of not drawing compensation and aggrieved money in time,
after being confiscated, like normal acquisition, compensation and ag-
grieved money shall be calculated and provided. Moreover, relocation and
establishment of social and economic activities need to be continued.

(b) Separate compensation shall be provided, in case of certain loss for
immediate acquisition.

This chapter of the Law provides for urgent acquisitions. This is a matter
that has proven troublesome in application in many other countries where it
is utilised, particularly if resorted to frequently. This seems to be a carry for-
ward from the Land Acquisition Act 1894.

If however, it is seen as necessary to maintain this provision, measures
could be thought of to reduce the adverse impact on those affected. These
could include attempts at negotiation with the affected persons and where
agreement could be reached, payment prior to displacement etc. A clear
decision would have to be made by the Government that this is a case re-
quiring such urgent acquisition prior to the Land Acquisition Implementation
Team taking such steps. In such event, measures may be required to en-
sure availability of funds for compensation, rehabilitation and resettlement
based on a preliminary survey.
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Chapter (9)
Temporary Land Acquisition

53. | Temporary land acquisition shall be carried out for the following with ap- In the case of private sector involvement, temporary land acquisition
proval of the Union Government. should be supervised by the relevant Government authority but lease rights
(c) The matters concerning temporary use of during the project undertaken |and price paid by companies should be at market prices and formal docu-
by local and foreign companies under an agreement of the government; mentation drawn up and recorded with the relevant government authority.
Typically, sites for contractor camps etc. are negotiated with land owners,
be they customary or formal land owners. However, to avoid the risk of
asymmetries of power and absence of transparent information about mar-
ket prices, the rules and regulations accompanying the law should provide
relevant guidance or establish mechanisms for such land owners to obtain
expert support during negotiations.
The resettlement and rehabilitation effort itself could be seen as a development activity for the affected persons in order to provide them with better facili-
ties etc.
Monitoring the implementation of the resettlement and rehabilitation measures could also be a responsibility of the relevant authorities.
Chapter (10)
Re-occupation of the Transferred Land by the State
61. | If government, department and organisations that confiscated the land to There should be a defined time frame within which the land should be uti-

undertake some activities for public purpose do not use the confiscated
land or not need to be used, or not have the reasons to continue using, the
land shall be returned to the State systematically. For this purpose, they

have no right to claim anything from the State.

lised. There should also be provision that such land is ultimately returned
to the original land holder or customary user(s).
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Annex 1: Indian Land Acquisition Act, 2013 — Definitions of “Public Purpose”

RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND ACQUISITION,

REHABILITATION AND RESETTLEMENT ACT, 2013
(also known as The Land Acquisition Act 2013)

Section 2 — Application of Act

2.(1)The provisions of this Act relating to land acquisition, compensation, rehabilitation and reset-

tlement, shall apply, when the appropriate Government acquires land for its own use, hold and con-

trol, including for Public Sector Undertakings and for public purpose, and shall include the follow-
ing purposes, namely:—

a) for strategic purposes relating to naval, military, air force, and armed forces of the Union,
including central paramilitary forces or any work vital to national security or defence of In-
dia or State police, safety of the people; or

b) for infrastructure projects, which includes the following, namely:—
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(i)

(i)

(iii)

(iv)
v)

(vi)
(vii)

all activities or items listed in the notification of the Government of India in the De-
partment of Economic Affairs (Infrastructure Section) number 13/6/2009-INF, dated
the 27th March, 2012, excluding private hospitals, private educational institutions
and private hotels;

projects involving agro-processing, supply of inputs to agriculture, warehousing,
cold storage facilities, marketing infrastructure for agriculture and allied activities
such as dairy, fisheries, and meat processing, set up or owned by the appropriate
Government or by a farmers\’ cooperative or by an institution set up under a statute;
project for industrial corridors or mining activities, national investment and manu-
facturing zones, as designated in the National Manufacturing Policy;

project for water harvesting and water conservation structures, sanitation;

project for Government administered, Government aided educational and research
schemes or institutions;

project for sports, heath care, tourism, transportation or space programme;

any infrastructure facility as may be notified in this regard by the Central Govern-
ment and after tabling of such notification in Parliament;

c) project for project affected families;

d) project for housing for such income groups, as may be specified from time to time by the
appropriate Government;

e) project for planned development or the improvement of village sites or any site in the urban
areas or provision of land for residential purposes for the weaker sections in rural and urban

areas;

f) project for residential purposes to the poor or landless or to persons residing in areas affect-
ed by natural calamities, or to persons displaced or affected by reason of the implementation
of any scheme undertaken by the Government, any local authority or a corporation owned or
controlled by the State.

(2) The provisions of this Act relating to land acquisition, consent, compensation, rehabilitation

and resettlement, shall also apply, when the appropriate Government acquires land for the fol-

lowing purposes, namely:-

a) for public private partnership projects, where the ownership of the land continues to vest
with the Government, for public purpose as defined in sub-section (1);

b) for private companies for public purpose, as defined in sub-section (1);

(i)

private companies, the prior consent of at least eighty per cent of those affected fami-
lies, as defined in sub-clauses (i) and (v) of clause (c) of section 3;
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(i)  public private partnership projects, the prior consent of at least seventy per cent of
those affected families, as defined in sub-clauses (i) and (v) of clause (c) of section 3,

shall be obtained through a process as may be prescribed by the appropriate Govern-
ment:

Provided further that the process of obtaining the consent shall be carried out along with
the Social Impact Assessment study referred to in section 4:

Provided also that no land shall be transferred by way of acquisition, in the Scheduled
Areas in contravention of any law (including any order or judgment of a court which
has become final) relating to land transfer prevailing in such Scheduled Areas.



Annex 2: Land Acquisition and Resettlement Process

* To be conducted for each new site, or infrastructure
+ Communicate design plans to stakeholders, solicit feedback
» Adjust design if needed to avoid impacts

* Establish Resettlement Working Group and Committee/s
« Definition of area affected and buffer or exclusion zone/s
« Initial scoping of potential impacts

« Initial census required to establish cut-off
*Land and Asset Surey

* Define Cut-Off Date if necessary*

* Identify vulnerable people/households

* Detailed social baseline studies/household survey focused on livelihoods

 Determination of values of all assets (land, house, tangible, intangible) at Full
Replacement Value

» Completion of census (or verification of assets)

+ Define and communicate eligibility criteria

+ Define land and housing replacement plans

* Define compensation, livelihood restoration, and vulnerable peole plans
* Develop Resettlement Action Plan (RAP)

» Undertake compensation process including valuation, verification, and
negotiations with individual households

» Compensation completed prior to impacts

« Construct resettlement housing
7o =ESEi ) ¢ Prepare and provide replacement land

CREEGIEEN - Implement RAP
Land

S « Implement livelihood restoration measures as defined by RAP or Livelihood
W\ Efalelelsl  Restoration Action Plan
Restoratio

n

» Implement monitoring and evaluation plan

9. * Report to internal and external stakeholders
Monitoring

Evlaution
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Ongoing
Negotiations
and
Stakeholder
Engagement
(AT EACH
STEP)




